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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00627 
CASE NAME:  PEARL SEABORN VS.  ESTATE OF CHARLES LEE SEABORN 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT  
FILED BY:  PLACER TITLE COMPANY 
*TENTATIVE RULING:* 
 

Before the Court is a demurrer to the Second Amended Complaint filed by defendant Placer Title 

Company ("Placer"). For the reasons set forth, the Court rules as follows: (a) general demurrer to the 

third and fifth causes of action – sustained, with leave to amend, consistent with this ruling; and (b) 

general demurrer to the fourth cause of action for breach of fiduciary duty - moot based on the 

Court's concurrent ruling granting Placer's motion to strike the fourth cause of action. Plaintiff shall 

file any amended complaint by December 27, 2022. If Plaintiff seeks to allege a cause of action for 

breach of fiduciary duty or other new causes of action, Plaintiff shall seek leave to file an amended 

complaint. (See, e.g., Cal.R.Ct. 3.1324; Zakk v. Diesel (2019) 33 Cal.App.5th 431, 456; Harris v. 

Wachovia Mortgage, FSB (2010) 185 Cal.App.4th 1018, 1023; Community Water Coalition v. Santa 

Cruz County Local Agency Formation Com. (2011) 200 Cal.App.4th 1317, 1329.) 

Background 
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Plaintiff Pearl Seaborn is the former spouse of Charles Lee Seaborn, now deceased. She alleges that 

she and her husband became the owners of a residential property on Bismarck Terrace in Brentwood, 

California (the "Property") in 2001. (2AC ¶¶ 2, 15-17.) She alleges in February 2005, a forged 

Interspousal Grant Deed was recorded transferring Plaintiff's interest in the Property to her husband 

as a married man as his sole and separate property. (2AC ¶¶ 14, 20 and Exh. B.) Concurrent with the 

recording of the Interspousal Grant Deed, a deed of trust was recorded to secure a $300,000 loan 

obtained by her husband under which Placer was the trustee. (2AC ¶¶ 3, 5, 27, 39, 40 and Exh. C.) In 

2007, the 2005 deed of trust was reconveyed, and a deed of trust was recorded to secure an 

approximate $409,000 loan obtained by Plaintiff's husband. (2AC ¶¶ 5, 7, 10, 27, 39, 40 and Exhs. D, 

E.) Plaintiff seeks to cancel the Interspousal Grant Deed and the two deeds of trust, among other 

relief. 

Plaintiff's original Complaint alleged four causes of action for quiet title (1st C/A), cancellation of 

instruments (2nd C/A), slander of title (3rd C/A), and declaratory relief (4th C/A). After Plaintiff filed 

her original Complaint, Plaintiff filed amendments to the Complaint to identify various Doe 

Defendants by name. (Amendments to Compl. filed 7/7/2022 and 7/18/2022, and Orders filed 

8/31/2022.)  

Defendant NewRez, LLC filed a demurrer to the Complaint in June 2022. The Court sustained the 

general demurrers by NewRez to each of the four causes of action, with leave to amend. (9/13/2022 

Order.)  

Plaintiff filed her 2AC on September 8, 2022. (There is no First Amended Complaint.) The 2AC alleges 

six causes of action, adding a new fourth cause of action for breach of fiduciary duty, renumbering the 

declaratory relief cause of action as the fifth cause of action, and alleging a sixth cause of action for 

injunctive relief. Plaintiff subsequently dismissed Placer as a defendant in the first and second causes 

of action. (Req. for Dism. 10/18/2022.)  

Plaintiff alleges that Placer was the title company "involved in" the 2005 deed of trust, Exhibit C, 

which she also alleges was reconveyed in 2007. (2AC ¶ 5 and Exhs. C and D.) Placer is now named as a 

defendant in the third cause of action for slander of title, the fourth cause of action for breach of 

fiduciary duty, and the fifth cause of action for declaratory relief. 

Legal Standards Governing Ruling on Demurrers 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 

complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 

Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 123 

[citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318]; Czajkowski v. Haskell & White, LLP (2012) 208 

Cal.App.4th 166, 173 ["a demurrer does not admit the plaintiff's contentions nor conclusions of law or 

fact."].) The Court also considers matters of which the Court can properly take judicial notice. (Carloss 

v. County of Alameda, supra, 242 Cal.App.4th at 123.)  

In determining whether the complaint states a claim for relief, the Court gives "the complaint a 
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reasonable interpretation, reading it as a whole and its parts in their context. [Citation omitted.]" 

(Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.) If a complaint fails to state a cause of action but 

there is a reasonable possibility the complaint can be amended to cure the deficiencies, then leave to 

amend must be granted. (Quelimane v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 39.) 

Procedural Issues Regarding Demurrer and Opposition 

A demurrer may be made to the complaint in its entirety or to any causes of action within the 

complaint. (Code Civ. Proc. § 430.50(a).) "A demurrer shall distinctly specify the grounds upon which 

any of the objections to the complaint, cross-complaint, or answer are taken. Unless it does so, it may 

be disregarded." (Code Civ. Proc. § 430.60.) California Rules of Court Rule 3.1320 provides that 

"[e]ach ground of demurrer must be in a separate paragraph and must state whether it applies to the 

entire complaint . . . or to specified causes of action." (Cal. R. Ct. 3.1320(a).)  

Placer's notice of demurrer and demurrer does not comply with these requirements of Rule 

3.1320(a), but the memorandum argues demurrers to the third, fourth, and fifth causes of action. 

Plaintiff has not objected to the demurrer on this procedural ground in her Opposition. The Court will 

address the merits of the demurrer.  

Placer points out that Plaintiff's Opposition to the Demurrer was filed without a signature by 

Plaintiff's counsel. The Court assumes the lack of a signature was inadvertent; however, Plaintiff is 

directed to re-file a corrected version of the Opposition with her signature within seven days of the 

date of the hearing.  

Plaintiff's Evidence in Opposition to Placer Demurrer and Placer Evidentiary Objections 

In Opposition to the demurrer, Plaintiff filed a declaration by Plaintiff and by her counsel, Aimee 

Morris, as well as a request for judicial notice. These pleadings offer facts and documentary evidence 

regarding the merits of her claims against Placer. The Morris Declaration refers to exhibits attached to 

the request for judicial notice, including documents Plaintiff allegedly received from Placer in 

response to discovery and Placer's responses to special interrogatories (Pl. RJN Exhs. A and B), neither 

of which are subject to judicial notice under any provision of Evidence Code section 452. The third 

exhibit to the request for judicial notice is a declaration of Plaintiff Seaborn filed in connection with a 

probate petition, offered as additional evidence on the merits supporting her claim.  

The Court does not consider evidence outside the pleadings in ruling on a demurrer or motion to 

strike. (Code Civ. Proc. §§ 430.30(a) and 437(a); Kalnoki v. First American Trustee Servicing Solutions, 

LLC (2017) 8 Cal.App.5th 23, 29; Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 [in 

ruling on demurrer, court cannot consider "the substance of declarations, matter not subject to 

judicial notice, or documents judicially noticed but not accepted for the truth of their contents. 

[Citations omitted.]"].) The Court denies Plaintiff's request for judicial notice as to Exhibits A and B 

and sustains Placer's Objections to Evidence Nos. 1 and 2 related to those documents.  

As to Exhibit C to Plaintiff's request for judicial notice, the Court only takes judicial notice of fact the 

Seaborn declaration was filed in probate court, and not the truth of the content of the declaration. 
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(StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 449, 457, fn. 9 ["In ruling on a demurrer, a court 

may consider facts of which it has taken judicial notice. [Citation omitted.] This includes the existence 

of a document. When judicial notice is taken of a document, however, the truthfulness and proper 

interpretation of the document are disputable. [Citation omitted.]"].) To the extent Placer's Objection 

to Evidence No. 3 objects to the Court taking judicial notice of the truth of the content of the Seaborn 

probate declaration, the Court also sustains that objection. 

The Court does not consider the Morris Declaration, the Seaborn Declaration, the Seaborn probate 

declaration (Pl. RJN Exh. C), or other evidence offered by Plaintiff in ruling on the demurrer, other 

than as an offer of proof that Plaintiff may have additional facts she can allege to state the causes of 

action against Placer that are challenged in the demurrer. 

Placer's Request for Judicial Notice 

Placer requests judicial notice of the original Complaint, the 2AC, and the Court's September 2022 

Order on the NewRez demurrer on file with the Court in this action. Placer's request is unopposed. 

The Court grants the request to the limited extent that the Court takes judicial notice of the existence 

of the filings, as well as the Court's prior ruling on the NewRez demurrer. 

Analysis 

 3rd C/A – Slander of Title 

The elements of slander of title are: " '(1) a publication, (2) which is without privilege or justification, 

(3) which is false, and (4) which causes direct and immediate pecuniary loss.' [Citation omitted.]" 

(Klem v. Access Ins. Co. (2017) 17 Cal.App.5th 595, 612 [quoting Manhattan Loft, LLC v. Mercury 

Liquors, Inc. (2009) 173 Cal.App.4th 1040, 1051].) Plaintiff alleges in the 2AC that Placer was the "title 

company" which was "involved in" the 2005 deed of trust. (2AC ¶ 5.) The Interspousal Grant Deed, 

which Plaintiff alleges was forged, states on its face that the recording was "requested by" Placer. 

Placer is also listed as the trustee under the 2005 deed of trust. (2AC Exh. C.) There are no other 

allegations in the 2AC explaining Placer's alleged role in the preparation of the Interspousal Grant 

Deed or the transactions related to it. (2AC Exh. B.)  

The Court interprets Placer's challenge to the sufficiency of the 2AC to allege this cause of action 

against Placer as based on Plaintiff's failure to allege that facts showing that any "publication" of the 

2005 deed of trust, by recording that trust deed, was without privilege or justification. Plaintiff does 

not allege facts explaining Placer's role in the Interspousal Grant Deed, other than requesting the 

recording of the document, or the 2005 deed of trust, other than as "title company" and as 

designated trustee. The facts set forth in Plaintiff's Opposition to the demurrer at pages 6 and 7 

regarding alleged lender instructions, the notarization of the documents and duties Placer may not 

have complied with by relying on an outside notary, and the alleged reliance by the lender on Placer 

for the proper notarization of the Interspousal Grant Deed, are not alleged in the 2AC.  

As Placer's demurrer points out, allegations regarding Placer's role in these documents are not pled 

but are essential to state a cause of action for slander of title against Placer. A trustee's duties under a 
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deed of trust are limited to the duties set forth in the deed of trust and applicable statutes governing 

deeds of trust and foreclosures. (Citrus El Dorado, LLC v. Chicago Title Co. (2019) 32 Cal.App.5th 943, 

948-949 [trustee under deed of trust had no duty to verify the successor beneficiary had a valid 

assignment of the loan or the authority of the person who executed the substitution of trustee].) 

Plaintiff does not allege that Placer violated duties as a trustee under the 2005 deed of trust, and the 

2005 deed of trust has been reconveyed. (2AC Exh. D.)  

A title company may act as an escrow holder in connection with a real property transaction, in which 

case its duties are defined by, and generally limited to compliance with, the escrow or other 

instructions of the parties to the escrow. (Summit Financial Holdings, Inc. v. Continental Lawyers Title 

Co. (2002) 27 Cal.App.4th 705, 715 [title company, acting as escrow holder in issuance of title 

insurance for new deed of trust as part of a refinance, owed no duty to non-parties to the escrow; 

escrow holder did not breach either a fiduciary duty or tort duty in complying with payoff demand 

from original note holder even though it knew, based on its preliminary title report, that there was a 

recorded assignment to Summit of the deed of trust securing the note as Summit was not a party to 

the escrow]; Hannon v. Western Title Ins. Co. (1989) 211 Cal.App.3d 1122, 1127-1128 [escrow holder 

had limited duty to act in accordance with instructions of the parties to the escrow, and so had no 

duty to deposit funds in interest-bearing account absent instruction to do so].) Where the title 

company acts as a sub-escrow for the escrow company, such as to hold funds, pay funds out on 

direction of escrow, and record documents, its duties are "even more limited." (See Siegel v. Fidelity 

Nat. Title Ins. Co. (1996) 46 Cal.App.4th 1181, 1194.)  

Other than identifying Placer as a "title company" at whose request the Interspousal Grant Deed was 

recorded and attaching Exhibit C which shows Placer was the trustee under the 2005 deed of trust, 

the 2AC does not allege facts regarding Placer's role in the Interspousal Grant Deed or the 2005 deed 

of trust, such as an escrow holder, as a title insurer, as agent for the lender or any of the other parties 

to the transaction, or as a sub-escrow for the escrow holder such as in the Siegel case cited above. 

The 2AC does not allege facts regarding Placer's the acts or omissions on which the slander of title 

claim against Placer is based. Plaintiff does not allege that Placer acted, or failed to act, in conformity 

with any instructions by a party to the escrow or transactions, the identity of the parties to escrow, or 

even the identity of the party which issued any instructions or imposed obligations on Placer that 

Placer allegedly breached.  

Placer points to statements in Plaintiff's Opposition that cast doubt on whether Plaintiff was a party 

to the escrow as well as Plaintiff's factual allegations as to whether she signed the Interspousal Grant 

Deed or whether Plaintiff may have signed a document but did not understand what she was signing. 

(Placer Reply p. 3, ll. 7-12 and p. 4, ll. 17-23.) These alternative facts are raised in the Opposition and 

not alleged in the 2AC, which is the pleading the Court must evaluate in the demurrer. 

The Court cannot conclude that Plaintiff has no possibility of amending the 2AC to allege facts 

showing that Placer was acting as an escrow holder or title company with specific duties under 

instructions from the parties, including the lender, that Placer may not have performed, giving rise to 
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potential liability to Plaintiff. (See Lee v. Title Ins. & Trust Co. (1968) 264 Cal.App.2d 160, 162 [escrow 

is a "limited agency wherein the obligations of the escrow holder to each party are strictly in 

accordance with the escrow instructions given by that party"]; but see Lee v. Escrow Consultants 

(1989) 210 Cal.App.3d 915, 923-924 [distinguishing Lee v. Title Ins. & Trust Co., supra, holding a cause 

of action was stated where the alleged wrongful conduct was "defendant's failure to carry out the 

escrow instructions by disbursing funds pursuant to a forged amendment"].)  

Placer's demurrer to the third cause of action is sustained, with leave to amend, for Plaintiff to allege 

additional facts necessary to state this cause of action against Placer. 

 4th C/A – Breach of Fiduciary Duty  

In her opposition to the demurrer, Plaintiff argues that she has obtained new information in discovery 

that supports a claim against Placer for breach of fiduciary duty and asks for "leave to include all of 

the causes of action included in the SAC." For the reasons set forth in the Court's concurrent ruling on 

Placer's motion to strike the fourth cause of action, the order sustaining the NewRez demurrer with 

leave to amend did not grant Plaintiff a general right to amend her complaint to allege new causes of 

action against NewRez or other parties under terms of the order and applicable law. (9/13/2022 

Order; Zakk v. Diesel (2019) 33 Cal.App.5th 431, 456; Harris v. Wachovia Mortgage, FSB (2010) 185 

Cal.App.4th 1018, 1023 [after a demurrer is sustained with leave to amend, "[t]he plaintiff may not 

amend the complaint to add a new cause of action without having obtained permission to do so, 

unless the new cause of action is within the scope of the order granting leave to amend."]; 

Community Water Coalition v. Santa Cruz County Local Agency Formation Com. (2011) 200 

Cal.App.4th 1317, 1329.)  

Plaintiff has not moved for leave to amend pursuant to, for example, Code of Civil Procedure section 

473(a) and/or 576 and Rule 3.1324 of the California Rules of Court to add new causes of action. The 

Court has concurrently granted Placer's motion to strike the fourth cause of action as improperly 

added to the 2AC without leave of Court. That ruling renders the demurrer to the fourth cause of 

action moot. 

Plaintiff's Opposition to the demurrer includes argument that her third and fourth causes of action 

are not barred by the statute of limitations, as she has alleged facts regarding delayed discovery. 

(Opp. pp. 7-8.) The Placer demurrer does not assert that either of these causes of action are barred by 

the statute of limitations. The Court therefore does not address Plaintiff's argument. 

5th C/A – Declaratory Relief 

Code of Civil Procedure section 1060 provides, "Any person interested under a written instrument . . . 

or under a contract, or who desires a declaration of his or her rights or duties with respect to another, 

or in respect to, in, over or upon property . . . may, in cases of actual controversy relating to the legal 

rights and duties of the respective parties" bring an action for declaratory relief. (Code Civ. Proc. § 

1060.) Whether to allow a claim for declaratory relief to proceed lies in the discretion of the Court. 

(Code Civ. Proc. § 1061 ["The court may refuse to exercise the power granted by this chapter in any 
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case where its declaration or determination is not necessary or proper at the time under all the 

circumstances."].) 

In part for the reasons set forth above, Plaintiff has not identified any written instruments or contract, 

such as escrow instructions, to which Placer is a party as to which there is an actual controversy 

regarding "the legal rights and duties of the respective parties." (See D. Cummins Corp. v. United 

States Fidelity & Guaranty Co. (2016) 246 Cal.App.4th 1464 [court sustained demurrer by defendant 

insurer without leave to amend, finding the holding company and majority shareholder of the insured 

had no basis to obtain declaratory relief against the insurer because it was not a party to the 

insurance contract, despite any "practical interest" it might have in the insurance policy].) The 2005 

deed of trust under which Placer was the trustee has been reconveyed. (2AC Exh. D.) Plaintiff has 

attached the Interspousal Grant Deed to the 2AC and alleges that the document, recorded at the 

request of Placer, was forged, but Plaintiff points to no facts alleged in the 2AC regarding Placer's role 

in that transaction other than the "recording requested by" statement on the face of the Interspousal 

Grant Deed. (2AC Exh. B.)  

In addition, declaratory relief is intended to operate prospectively to provide guidance to the parties 

in shaping their future conduct, not to address past wrongs. (Osseous Technologies of America, Inc. v. 

DiscoveryOrtho Partners LLC (2010) 191 Cal.App.4th 357, 367 [" 'There is unanimity of authority to the 

effect that the declaratory procedure operates prospectively, and not merely for the redress of past 

wrongs.' "].) The Court has discretion to dismiss a declaratory relief action where the relief sought 

addresses past wrongs, where the parties have alternative claims and relief to address the wrongs 

alleged, and where it is likely judgment on the other claims will "fully and finally resolving the parties' 

dispute without any impact on future conduct." (Id. at 376-377.)  

Plaintiff argues that her allegation in paragraph 57 of the 2AC that Placer was "grossly negligent in 

permitting the Interspousal [Grant] Deed to be recorded and/or issuing any subsequent Deed of 

Trust" is sufficient to state a cause of action for declaratory relief. (Opp. p. 9, ll. 21-28.) The allegations 

in paragraph 57 to which Plaintiff cites, as pled, address past wrongful acts of Placer in breach of a 

duty, but the facts establishing a duty by Placer under an instrument or contract are not alleged in the 

2AC, and the allegations address past conduct, not a basis on which the parties require guidance for 

future conduct under an instrument or contract to which Placer is a party.  

The demurrer to the fifth cause of action for declaratory relief is sustained, with leave to amend, for 

Plaintiff to allege additional facts to state a basis for this cause of action against Placer consistent with 

these authorities. 
 

  

    

2. 9:00 AM CASE NUMBER:  C22-00627 
CASE NAME:  PEARL SEABORN VS.  ESTATE OF CHARLES LEE SEABORN 
MOTION TO STRIKE CAUSE OF ACTION FROM 2nd Amended COMPLAINT 
FILED BY:  PLACER TITLE COMPANY 
*TENTATIVE RULING:* 
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Before the Court is defendant Placer Title Company's motion to strike the fourth cause of action for 

breach of fiduciary duty in Plaintiff's Second Amended Complaint ("2AC"). For the reasons set forth, 

the motion is granted, without prejudice to Plaintiff filing a motion for leave to file an amended 

complaint if she seeks to add new causes of action against Placer Title Company or other defendants, 

including a cause of action for breach of fiduciary duty. The fourth cause of action of the 2AC is 

stricken. 

Procedural Background 

Plaintiff filed her complaint initiating this action on February 18, 2022. She subsequently filed 

amendments to the Complaint to add defendants previously named as Doe Defendants. Defendant 

NewRez, LLC filed a demurrer to the Complaint in June 2022 which was heard on August 22, 2022. 

The Court sustained NewRez's general demurrers to the first (quiet title), second (cancellation of 

instruments), third (slander of title), and fourth (declaration relief) causes of action, the only causes of 

action alleged in the Complaint, with leave to amend. (Order filed 9/13/2022.)  

On September 8, 2022, Plaintiff filed her 2AC. (There is no First Amended Complaint.) The 2AC alleges 

six causes of action, adding a fourth cause of action for breach of fiduciary duty, and a sixth cause of 

action for injunctive relief.  

Placer Title Company ("Placer") moves the strike the fourth cause of action for breach of fiduciary 

duty in which it is named as a defendant on the ground that it is a new claim added without Plaintiff 

obtaining leave to file an amended complaint adding new causes of action. Plaintiff opposes the 

motion. 

Legal Standards Governing Motion to Strike Generally and  When New Cause of Action Is Alleged 

After A Demurrer Is Sustained 

The Court may strike allegations that are “irrelevant, false or improper matter” or may strike "all or 

any part of any pleading not drawn or filed in conformity with the laws of this state, a court rule, or an 

order of the court." (Code Civ. Proc. § 436(a) and (b).) Like a demurrer, the grounds for a motion to 

strike must appear on the face of the pleading or be subject to judicial notice. (Code Civ. Proc. § 

437(a).) It is in the Court's discretion under Code of Civil Procedure section 436 whether to strike 

portions of the complaint. (Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 

242; Colden v. Broadway State Bank (1936) 11 Cal.App.2d 428, 429.) 

" 'Following an order sustaining a demurrer or a motion for judgment on the pleadings with leave to 

amend, the plaintiff may amend his or her complaint only as authorized by the court's order. 

[Citation.] The plaintiff may not amend the complaint to add a new cause of action without having 

obtained permission to do so, unless the new cause of action is within the scope of the order granting 

leave to amend.' [Citation omitted.]" (Zakk v. Diesel (2019) 33 Cal.App.5th 431, 456 [quoting Harris v. 

Wachovia Mortgage, FSB (2010) 185 Cal.App.4th 1018, 1023].) (See also Community Water Coalition 

v. Santa Cruz County Local Agency Formation Com. (2011) 200 Cal.App.4th 1317, 1329 ["It is the rule 
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that when a trial court sustains a demurrer with leave to amend, the scope of the grant of leave is 

ordinarily a limited one. It gives the pleader an opportunity to cure the defects in the particular 

causes of action to which the demurrer was sustained, but that is all."].)  

If the plaintiff adds new causes of action in an amended complaint after a demurrer is sustained, the 

Court may grant a "motion to strike the new cause of action because it was 'not drawn or filed in 

conformity with . . . an order of the court.' (Code Civ. Proc., § 436, subd. (b).)" (Community Water 

Coalition v. Santa Cruz County Local Agency Formation Com., supra, 200 Cal.App.4th at 1329-1330.) 

(See also Zakk v. Diesel, supra, 33 Cal.App.5th at 456 ["[G]ranting of leave to amend after a demurrer 

is sustained on one ground does not give the plaintiff a license to add any possible cause of action 

that might not be subject to dismissal on that ground," holding trial court properly sustained 

demurrer to new promissory estoppel cause of action and dismissed claim].)  

Plaintiff's Evidence in Opposition to the Motion 

In ruling on a demurrer and a motion to strike, the Court considers only the challenged pleading, in 

this case the 2AC, and matters properly subject to judicial notice. (Code Civ. Proc. §§ 430.30(a) and 

437(a); Kalnoki v. First American Trustee Servicing Solutions, LLC (2017) 8 Cal.App.5th 23, 29; 

Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 [in ruling on demurrer, court cannot 

consider "the substance of declarations, matter not subject to judicial notice, or documents judicially 

noticed but not accepted for the truth of their contents. [Citations omitted.]"].) In support of her 

opposition to the motion, Plaintiff filed a declaration by her counsel Aimee Morris which, among 

things, provides a description of evidence she contends she obtained in discovery and which allegedly 

supports Plaintiff's claims.  

The Court does not consider the Morris Declaration in determining the merits of the motion to strike, 

as evidence outside the pleading, and because the matters set forth in the declaration are not subject 

to judicial notice under any provision of Evidence Code section 452. The Court will interpret Morris 

Declaration as an offer of proof that Plaintiff may have grounds for seeking leave to file an amended 

complaint if the motion to strike is granted.  

Placer's Request for Judicial Notice 

Placer filed a request for judicial notice in support of the motion, asking the Court to take judicial 

notice of the original Complaint, the 2AC, and the Court's September 2022 Order on the NewRez 

demurrer. All of the pleadings of which judicial notice is requested are on file with the Court in this 

action. The Court grants the request to the limited extent that the Court takes judicial notice of the 

existence of the filings, as well as the Court's prior ruling on the NewRez demurrer. 

Analysis 

The Court's September 2022 Order sustaining the NewRez general demurrers granted Plaintiff leave 

to amend the four causes of action alleged against NewRez in the Complaint to attempt to cure the 

deficiencies in those claims. (9/13/2022 Order, Exh. A, p. 6 ["Plaintiff should be given a chance to 

amend to allege additional facts necessary to allege the elements of these causes of action against 
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NewRez, if she possesses additional facts, known or believed to exist based on information available, 

that would support relief against NewRez." (Emphasis added.)].) 

Plaintiff's opposition acknowledges the limitations on her right to amend based on the Court's 

September 2022 Order. (Opp. p. 5, ll. 20-22 and ll. 26-27.) Plaintiff does not contest the authorities 

cited by Placer, some of which are cited above, which preclude her from adding new causes of action 

after the NewRez general demurrers to the Complaint were sustained without seeking leave of Court 

to make amendments adding causes of action outside the scope of the order granting leave to 

amend. The new fourth cause of action for breach of fiduciary duty is outside the scope of the leave 

to amend granted after NewRez's demurrers were sustained and shall be stricken. 

Plaintiff's opposition includes an extended discussion of evidence she asserts she has developed 

through discovery to support the new cause of action for breach of fiduciary duty against Placer. 

Plaintiff may have grounds to seek leave to file an amended complaint based on the evidence and 

facts she has discovered. Leave to amend must be sought by motion with an opportunity for 

defendants to respond. (See, e.g., Code Civ. Proc. §§ 473(a), 576, and Cal. R. Ct. 3.1324.) 
 

  

    

3. 9:00 AM CASE NUMBER:  C22-00627 
CASE NAME:  PEARL SEABORN VS.  ESTATE OF CHARLES LEE SEABORN 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY:  NEWREZ, LLC 
*TENTATIVE RULING: * 

 

Before the Court is a demurrer to the Second Amended Complaint filed by defendants NewRez, LLC 

and PHH Mortgage Services ("PHH"). For the reasons set forth, the Court rules as follows: (a) general 

demurrers to the first and second causes of action – sustained, with leave to amend; (b) general 

demurrer to fifth cause of action  – overruled; and (b) general demurrer to sixth cause of action – 

sustained, with leave to amend, as set forth in this ruling. Plaintiff shall file any amended complaint 

by December 27, 2022. If Plaintiff seeks to allege other causes of action not alleged in the 2AC, 

Plaintiff shall seek leave to file an amended complaint. (See, e.g.,Cal.R.Ct. 3.1324; Zakk v. Diesel 

(2019) 33 Cal.App.5th 431, 456; Harris v. Wachovia Mortgage, FSB (2010) 185 Cal.App.4th 1018, 

1023; Community Water Coalition v. Santa Cruz County Local Agency Formation Com. (2011) 200 

Cal.App.4th 1317, 1329.) 

Background 

Plaintiff Pearl Seaborn is the former spouse of Charles Lee Seaborn, now deceased. She alleges that 

she and her husband became the owners of a residential property on Bismarck Terrace in Brentwood, 

California (the "Property") in 2001. (2AC ¶¶ 2, 15-17.) She alleges in February 2005, a forged 

Interspousal Grant Deed was recorded transferring Plaintiff's interest in the Property to her husband 

as a married man as his sole and separate property. (2AC ¶¶ 14, 20 and Exh. B.) Plaintiff's former 

husband obtained a loan secured by a 2005 deed of trust against the Property, and then a second 
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loan secured by a 2007 deed of trust. (2AC ¶¶ 27, 39.) As part of the second loan transaction in 2007, 

the 2005 deed of trust was reconveyed. (2AC ¶ 5 and Exh. D.)  

With respect to Plaintiff's claims against NewRez and PHH, Plaintiff alleges NewRez is attempting to 

enforce a 2007 deed of trust against the Property, which may now be held by Wells Fargo Bank, 

National Association as Trustee for Soundview Home Loan Trust 2007-OPTI, Asset-Backed Certificates, 

Series 2007-OPTI ("Well Fargo'). (2AC ¶¶ 6, 7.) She alleges NewRez has been contacting her directly in 

making collection efforts. (2AC ¶ 6.) Plaintiff alleges PHH is also "a party to the enforcement" of the 

2007 deed of trust. (2AC ¶ 8.) 

Plaintiff's original Complaint alleged four causes of action for quiet title (1st C/A), cancellation of 

instruments (2nd C/A), slander of title (3rd C/A), and declaratory relief (4th C/A). After Plaintiff filed 

her original Complaint, Plaintiff filed amendments to the Complaint to identify various Doe 

Defendants by name. (Amendments to Compl. filed 7/7/2022 and 7/18/2022, and Orders filed 

8/31/2022.)  

NewRez, LLC filed a demurrer to the Complaint in June 2022. The Court sustained the general 

demurrers by NewRez to each of the four causes of action, with leave to amend. (9/13/2022 Order.)  

Plaintiff filed her 2AC on September 8, 2022. (There is no First Amended Complaint.) The 2AC alleges 

six causes of action, adding a new fourth cause of action for breach of fiduciary duty, renumbering the 

declaratory relief cause of action as the fifth cause of action, and alleging a sixth cause of action for 

injunctive relief.  

Legal Standards Governing Ruling on Demurrers 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 

complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 

Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 123 

[citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318]; Czajkowski v. Haskell & White, LLP (2012) 208 

Cal.App.4th 166, 173 ["a demurrer does not admit the plaintiff's contentions nor conclusions of law or 

fact."].) The Court also considers matters of which the Court can properly take judicial notice. (Carloss 

v. County of Alameda, supra, 242 Cal.App.4th at 123.)  

In determining whether the complaint states a claim for relief, the Court gives "the complaint a 

reasonable interpretation, reading it as a whole and its parts in their context. [Citation omitted.]" 

(Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.) "A demurrer does not lie to a portion of a cause of 

action. [Citation omitted.]" (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.)  

If a complaint fails to state a cause of action but there is a reasonable possibility the complaint can be 

amended to cure the deficiencies, then leave to amend must be granted. (Quelimane v. Stewart Title 

Guaranty Co. (1998) 19 Cal.4th 26, 39.)  

Plaintiff's Request for Judicial Notice 

In support of her opposition to the demurrer, Plaintiff filed a request for judicial notice asking the 
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Court to take judicial notice of Plaintiff's pleadings filed in opposition to the demurrer and motion to 

strike filed by another defendant, Placer Title Company, both being heard concurrently. These 

pleadings include two declarations by counsel (Morris Declaration), a declaration by the plaintiff 

(Seaborn Declaration), and a request for judicial notice offering facts and documentary evidence to 

support Plaintiff's claims.  

In ruling on a demurrer and a motion to strike, the Court considers only the challenged pleading, in 

this case the 2AC, and matters properly subject to judicial notice. (Code Civ. Proc. §§ 430.30(a) and 

437(a); Kalnoki v. First American Trustee Servicing Solutions, LLC (2017) 8 Cal.App.5th 23, 29; 

Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 [in ruling on demurrer, court cannot 

consider "the substance of declarations, matter not subject to judicial notice, or documents judicially 

noticed but not accepted for the truth of their contents. [Citations omitted.]"].) The Court denies 

Plaintiff's request for judicial notice to the extent Plaintiff is requesting the Court consider the truth of 

the content of her filings in opposition to the Placer demurrer and the Placer motion to strike. The 

Court will only take judicial notice of the existence of those filings, and only as relevant as an offer of 

proof by Plaintiff that she may be able to amend her complaint to state causes of action if the 

demurrers by NewRez and PHH are sustained. 

Analysis 

NewRez and PHH demur to four of the six causes of action now asserted in the 2AC. They contend 

that none of the four causes of action allege facts sufficient to state the causes of action asserted. 

 1st C/A – Quiet Title 

A cause of action for quiet title requires, among other things, that Plaintiff allege "the adverse claims 

of the title of the plaintiff against which a determination is sought." (Code Civ. Proc. § 761.020 subd. 

(c).) The term "claim" as defined in the statute "includes a legal or equitable right, title, estate, lien, or 

interest in property or cloud upon title." (Code Civ. Proc. § 760.010 [emphasis added].) In a quiet title 

cause of action, "the plaintiff shall name as defendants the persons having adverse claims that are of 

record or known to the plaintiff or reasonably apparent from an inspection of the property." (Code 

Civ. Proc. § 762.060(b) [emphasis added].) 

A claim for quiet title "is aimed at a person who may be asserting a claim to property, and is framed 

simply by alleging that the plaintiff is the owner and entitled to possession, and that the defendant 

claims an interest, adverse to the plaintiff, without right. [Citation omitted.]" (Wolfe v. Lipsy (1985) 

163 Cal.App.3d 633, 638 [holding under former quiet title statute, Code of Civil Procedure section 

738, citing Warren v. Atchison, T. & S. F. Ry. Co. (1971) 19 Cal.App.3d 24, 32].) "The purpose of a quiet 

title action 'is to finally settle and determine, as between the parties, all conflicting claims to the 

property in controversy, and to decree to each such interest or estate therein as he [or she] may be 

entitled to.' [Citation omitted.]” (Deutsche Bank National Trust Co. v. Pyle (2017) 13 Cal.App.5th 513, 

523 [quoting Peterson v. Gibbs (1905) 147 Cal. 1, 5].) 

The 2007 deed of trust does not on its face indicate that NewRez or PHH have any interest in that 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  12/05/2022 
 

 

13 

 

recorded document creating a lien on the Property. (2AC Exh. E.) Plaintiff has alleged additional facts, 

but the facts alleged indicate NewRez is a loan servicer, not a party holding an interest in the 2007 

deed of trust or underlying debt except as agent. (2AC ¶ 25 [NewRez "claims to be the servicer" of the 

2007 deed of trust for Wells Fargo].) She also alleges she has received communications from NewRez 

attempting to "enforce an interest that it or Wells Fargo" allegedly has in the 2007 deed of trust, and 

that NewRez is attempting to "coerce" her to pay the note secured by the 2007 deed of trust, 

allegations consistent with NewRez being a loan servicer, without any facts alleged indicating that 

NewRez has any claim against the Property except as loan servicer for the 2007 deed of trust and the 

note it secures. (2AC ¶ 10.)  

As to PHH, Plaintiff alleges that " 'PHH Mortgage Services . . . may enforce its rights under the terms 

of the mortgage.' " (2AC ¶ 10.) Her Opposition reiterates that "PHH is also alleged to be a party to the 

enforcement of the 2007 DOT as indicated in Exhibit J" to the 2AC, that PHH is "someone who will 

refinance the 2007 DOT." (Opp. p. 5, ll. 20-21 and ll. 26-27.)  

Plaintiff cites Exhibit J to the 2AC, which includes a "Family Transfer Package" that appears to be an 

application by Seaborn submitted to NewRez in care of PHH to assume the loan secured by the 2007 

deed of trust in further support of her position that NewRez and PHH are claiming an adverse interest 

in the Property. (2AC Exh. J Section 1, p. 5 [stating, among other things, PHH "has agreed to process 

[Seaborn's] mortgage assumption" and including a representation Seaborn will occupy the Property 

"unless PHH Mortgage Services or any subsequent note holder otherwise agrees in writing"] cited in 

Plaintiff's Opposition at p. 5, ll. 27-28].) Exhibit J indicates at most PHH was the recipient of a loan 

assumption application which it may be reviewing or processing, which would be consistent with PHH 

also having some loan servicing responsibility for the note and/or 2007 deed of trust securing it, but 

does not show that PHH has a property interest in the 2007 deed of trust or secured note. Plaintiff 

alleges no other facts regarding what, if any, interest PHH holds that would give it an adverse claim to 

or interest in the Property based on its unspecified relationship to the 2007 deed of trust.  

Loan servicers do not generally hold property interests in the loans they service, but rather are merely 

agents for the beneficiaries of the deeds of trust and holders of the secured notes. (See generally 

Arabia v. BAC Home Loans Servicing, L.P. (2012) 208 Cal.App.4th 462, 469-473 [holding loan servicer 

which was explicitly assigned right to foreclose on deed of trust by beneficiary and noteholder had 

authority to foreclose on trust deed in its own name].) Plaintiff has cited no authority that a loan 

servicer demanding payment on the debt secured by a deed of trust has an adverse claim to or 

interest in the property securing the debt for purposes of a quiet title cause of action. Plaintiff has 

not alleged any additional facts indicating that NewRez or PHH is an assignee of the note or 2007 

deed of trust or any rights under those documents, as in Arabia cited above, that either is a substitute 

or successor trustee under the 2007 deed of trust, or that either holds any ownership or other 

interest in the 2007 deed of trust or underlying debt which might indicate they have adverse claims 

against the Property. The 2AC therefore fails to allege an essential element of a quiet title claim 

against NewRez and PHH, specifically that they hold or are asserting adverse claims or interests in the 

Property. (See, generally, West v. J.P. Morgan Chase Bank, N.A. (2013) 214 Cal.App.4th 780, 802-803 
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[no quiet title cause of action stated against lender and loan servicer/trustee under deed of trust after 

deed upon sale to third party was recorded as none of those defendants "had adverse claims to 

title"].) 

The general demurrer to the first cause of action is sustained, with leave to amend to allow Plaintiff 

to allege additional facts necessary to state a quiet title claim against NewRez and PHH. 

 2nd C/A – Cancellation of Instruments 

To state a claim for cancellation of an instrument, a plaintiff must allege, among other things, that the 

instrument is void or voidable, and the facts supporting the grounds on which the instrument is void 

or voidable. (Civ. Code § 3412; Hironymous v. Hiatt (1921) 52 Cal. App. 727, 731 ["[A]ll that is required 

either in pleading or proof is to show the facts constituting the invalidity of the instrument, whether 

they involve fraud, duress, accident, mistake, or, as in this case, a promise to make a gift and 

consequently without consideration. If, in other words, the instrument has been procured by fraud or 

accident, etc., then the fraud or accident or mistake should be pleaded; if the instrument is for any 

other reason void or voidable, then the facts showing it to be such, whatever be their nature, should 

be shown, and in such case, if the facts be well pleaded, a case is stated."].)  

The Court in Deutsche Bank National Trust Co. v. Pyle, supra, 13 Cal.App.5th 513 explained that a 

cause of action for cancellation of an instrument "is essentially a request for rescission of the 

instrument. [Citation omitted.] The effect of a decree cancelling an instrument is to place the parties 

where they were before the instrument was made, as if it had never been made. [Citation omitted.]." 

(Id. at 523 [emphasis added].) Implicit in these authorities is that the defendant named in the cause of 

action is a party to, or otherwise has an interest in, the instrument to be cancelled that warrants the 

party being named as a defendant and having an opportunity to defend against its cancellation. (See 

also Wolfe v. Lipsy, supra, 163 Cal.App.3d at 638.) 

For the reasons stated above regarding the quiet title cause of action, the second cause of action for 

cancellation of instruments also fails to state a cause of action against PHH and NewRez because 

Plaintiff has not alleged facts indicating that PHH and NewRez hold any interest in the 2007 deed of 

trust she seeks to cancel, or in the underlying debt secured by that deed of trust.  

The general demurrer to the second cause of action is sustained, with leave to amend to allow 

Plaintiff to allege additional facts necessary to state a cause of action for cancellation of instruments 

against NewRez and PHH. 

 5th C/A -Declaratory Relief 

Code of Civil Procedure section 1060 provides, "Any person interested under a written instrument . . . 

or under a contract, or who desires a declaration of his or her rights or duties with respect to another, 

or in respect to, in, over or upon property . . . may, in cases of actual controversy relating to the legal 

rights and duties of the respective parties" bring an action for declaratory relief. (Code Civ. Proc. § 

1060.) Whether to allow a claim for declaratory relief to proceed lies in the discretion of the Court. 

(Code Civ. Proc. § 1061 ["The court may refuse to exercise the power granted by this chapter in any 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  12/05/2022 
 

 

15 

 

case where its declaration or determination is not necessary or proper at the time under all the 

circumstances."].) 

Plaintiff has alleged that NewRez and PHH are attempting to enforce the obligations secured by the 

2007 deed of trust and that there is an actual controversy regarding "the legal rights and duties of the 

respective parties" under that instrument. She has also alleged facts supporting that declaratory relief 

against NewRez and PHH is appropriate regarding their right to continue to enforce the 2007 deed of 

trust and debt secured by that lien in light of Plaintiff's allegations that the lien is invalid because it 

was founded on a forged Interspousal Grant Deed, and their right to continue to communicate with 

Plaintiff directly regarding the secured debt obligation notwithstanding her representation by counsel 

and objections to those communications. (Osseous Technologies of America, Inc. v. DiscoveryOrtho 

Partners LLC (2010) 191 Cal.App.4th 357, 367 [" 'There is unanimity of authority to the effect that the 

declaratory procedure operates prospectively, and not merely for the redress of past wrongs.' "].)  

The general demurrer to the fifth cause of action is overruled. 

 6th C/A – Injunctive Relief 

NewRez and PHH demur to this cause of action in part on the ground that Plaintiff alleged this new 

cause of action without obtaining leave of Court, and on the ground that injunctive relief is not a 

separate cause of action but rather a remedy. The Court's September 2022 Order sustaining the 

general demurrers by NewRez to the Complaint granted Plaintiff leave to amend the four causes of 

action in the Complaint alleged against NewRez to attempt to cure the deficiencies in those claims. 

(9/13/2022 Order, Exh. A, p. 6 ["Plaintiff should be given a chance to amend to allege additional facts 

necessary to allege the elements of these causes of action against NewRez, if she possesses 

additional facts, known or believed to exist based on information available, that would support relief 

against NewRez." (Emphasis added.)].) The September 2022 Order by its terms did not grant Plaintiff 

leave to allege new causes of action. 

The new sixth cause of action for injunctive relief, however, alleges a right to a remedy (injunctive 

relief), not technically a standalone cause of action. (Ivanoff v. Bank of America (2017) 9 Cal.App.5th 

719, 734 ["'Injunctive relief is a remedy, not a cause of action. [Citations.] A cause of action must exist 

before a court may grant a request for injunctive relief.' [Citations omitted.]" quoting relief Allen v. 

City of Sacramento (2015) 234 Cal.App.4th 41, 65]; City of South Pasadena v. Department of 

Transportation (1994) 29 Cal.App.4th 1280, 1293 ["Injunctive relief is a remedy, not a cause of 

action."].) Plaintiff has alleged first and second causes of action against NewRez and PHH which might 

potentially support the right to injunctive relief; however, Plaintiff does not make allegations seeking 

injunctive relief in those causes of action or in her prayer for relief as to those causes of action, and 

the Court has herein sustained demurrers by NewRez and PHH to those causes of action.  

Further, Plaintiff appears to base the claim for injunctive relief on theories of tort liability not alleged 

in the 2AC. (See 2AC ¶ 64, referring to breaches of fiduciary duty, a claim which was improperly 

alleged in as a new fourth cause of action without leave to amend and outside the leave to amend 
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granted in the September 2022 Order, as well as "negligence" and "fraudulent acts," which are not 

causes of action alleged in the 2AC).  

The general demurrer to the sixth cause of action is sustained, with leave to amend by Plaintiff re-

alleging her entitlement to injunctive relief in any applicable causes of action alleged in any 

amended complaint she may hereafter file pursuant to this order, the concurrent order sustaining 

demurrers by defendant Placer Title Company, or an order granting any motion by Plaintiff for leave 

to file an amended complaint to the extent she seeks to add causes of action.  
 

  

    

4. 9:00 AM CASE NUMBER:  C22-01655 
CASE NAME:  MONIQUE COMPTON VS.  MERCEDES-BENZ USA, LLC 
HEARING ON MOTION TO COMPEL BINDING ARBITRATION 
FILED BY:  MERCEDES-BENZ USA, LLC 
*TENTATIVE RULING: * 
 
Defendant’s motion to compel binding arbitration is granted. The matter is stayed. The Court sets a 
review hearing on October 27, 2023, at 8:30 am. The CMC currently scheduled for 12/8/2022 is 
vacated.  
 

 

  

    

5. 9:00 AM CASE NUMBER:  C22-01660 
CASE NAME:  GABRIELA LOPEZ VS.  CHRISTOPHER VILLALOBOS 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY ACTION 
FILED BY:  BJ'S RESTAURANTS, INC. 
*TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to December 19, 2022, at 9:00 a.m. The CMC 
scheduled for 12/8/22 at 8:30 am is continued to 1/11/2023 at 8:30 am in Department 18. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  C22-01716 
CASE NAME:  RICK FIELDS VS.  WALTER YOUNG 
HEARING ON MOTION TO EXPUNGE LIS PENDENS  
FILED BY:  TIMOTHY TOWNSEND YOUNG 
*TENTATIVE RULING: * 
 
Motion moot. Plaintiff dismissed entire action without prejudice on November 17, 2022.  

 

  

    

7. 9:00 AM CASE NUMBER:  C22-02207 
CASE NAME:  MICAELA CORRIGAN VS.  LOANDEPOT.COM 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY:  MICAELA CORRIGAN 
*TENTATIVE RULING: * 
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Petitioner has not served all defendants. The hearing is continued to February 6, 2023, at 9 am for all 
defendants to be served.  

 

  

    

8. 9:00 AM CASE NUMBER:  MSC15-01952 
CASE NAME:  McGUIRE VS.  BRENKLE 
HEARING ON MOTION FOR ATTORNEY FEES  
FILED BY:  PLAINTIFFS  
*TENTATIVE RULING: * 
 
The Court reserves ruling on the motion for attorney fees until the sentencing hearing.  
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC17-01486 
CASE NAME:  DOSKOCZ VS.  ALS 
HEARING ON MOTION TO TAX COSTS  
FILED BY:  SANDRA GOTTLIEB 
*TENTATIVE RULING: * 
 
Defendant’s motion to tax costs is granted in the amount of $7,231.71. 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC18-01620 
CASE NAME:  BILTON VS.  HAFIZ 
HEARING ON MOTION FOR TERMINATING SANCTIONS AND DISMISSAL OF ENTIRE ACTION  
FILED BY:  ASHRAFUN NISHA HAFIZ 
*TENTATIVE RULING: * 
 
The motion for terminating sanctions and dismissal of entire action is continued for proper service. It 
appears the proof of service was filed at the same time as Defendant’s motion. Defendant could not 
have properly noticed the date and time of the motion as that information was not known at the time 
Defendant submitted her motion for filing. Additionally, valid electronic service pursuant to CCP 
1010.6 requires express consent to receive service electronically. The Court is unaware of any express 
consent given by Plaintiff to receive service electronically. If Plaintiff did expressly consent to 
electronic service, please provide that information to the Court prior to the next hearing when valid 
proof of service is filed with the Court. The matter is continued to February 6, 2023, at 9 am. The CMC 
is continued to February 27, 2023, at 8:30 am. 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC20-00762 
CASE NAME:  DAVID M. NIETO VS.  TUANCHAI SUPSUWAN 
HEARING ON MOTION TO DETERMINE GOOD FAITH OF SETTLEMENAT 
FILED BY: MARVIN GARDENS REAL ESTATE 
*TENTATIVE RULING: * 
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The Court approves the settlement agreement finding the settlement was reached in good faith. The 
Court notes no opposition was filed to the motion to determine good faith of settlement.  
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC20-01512 
CASE NAME:  MITCHELL VS KEITH 
HEARING ON MOTION TO CONSOLIDATE  
FILED BY:  MARINDA ELAINE KEITH 
*TENTATIVE RULING: * 
 
The motion to consolidate is granted. The lead case will MSP21-00326. 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-00830 
CASE NAME:  SEAN C. GRECH VS.  WEBUILTIT4U INC. 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT  
FILED BY:  WEBUILTIT4U INC. 
*TENTATIVE RULING: * 
 
Before the Court is Defendant WeBuiltIt4U and Defendant Jeffrey Lee Klaus (“Klaus”) (collectively, 
“Defendants”)’s Demurrer. The Demurrer relates to Plaintiff Sean C. Grech and Plaintiff Ashley D. 
Grech, As Individuals and As Trustees of The Grech Family Revocable Trust Dated March 22, 2019 
(collectively, “Plaintiffs”)’s Second Amended Complaint (“SAC”) for (1) breach of written contract; (2) 
accounting; (3) breach of express warranties; (4) breach of implied warranties; (5) negligence; (6) 
intentional misrepresentation; (7) negligent misrepresentation; (8) fraud; and (9) recovery of 
contractor’s bond. 

Defendant demurs generally to the SAC’s allegations regarding Alter Ego Liability. Defendant further 
demurs to the causes of action for (6) intentional misrepresentation; (7) negligent misrepresentation; 
and (8) fraud pursuant to Code of Civil Procedure (“CCP”) § 430.10(e) on several grounds. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 
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Brief Factual Background 

This case relates to construction improvements at 14 Erin Court, Pleasant Hill, California 94523. (SAC 
at ¶ 3.) On or about August 16, 2019, Plaintiffs entered into a Home Improvement Contract with 
Defendant WeBuiltIt4U, Inc. (Id. at ¶ 15.) The contract provided for the construction of two additions 
as well as a whole house remodel. (Id.) Plaintiffs allege that the Defendants performed defective work 
(id. at ¶ 23) as well as billing over the agreed upon contract price. (See, e.g, id. at ¶ 20.) 

Ultimately, Plaintiffs alleges that construction was significantly delayed, that the workmanship was of 
poor quality, and the ultimate cost of construction was excessive. (SAC at ¶ 24.) The relationship 
between Plaintiffs and WeBuiltIt4U ended in February 2020. (Id. at ¶ 25.) This case followed. 

Analysis 

 Alter Ego Liability 

As a threshold issue, Defendants generally demur to the SAC allegations regarding alter ego liability 
on the grounds that the SAC fails to allege the requisite elements in order to sustain an alter ego 
claim. 

“‘Ordinarily, a corporation is regarded as a legal entity, separate and distinct from its stockholders, 
officers and directors, with separate and distinct liabilities and obligations. [Citations.]’ [Citation.] 
‘[T]he corporate form will be disregarded only in narrowly defined circumstances and only when the 
ends of justice so require.’ [Citation.] Before a corporation’s obligations can be recognized as those of 
a particular person, the requisite unity of interest and inequitable result must be shown. [Citation.] 
These factors comprise the elements that must be present for liability as an alter ego.” (Leek v. 
Cooper (2011) 194 Cal.App.4th 399, 411.) To properly plead alter ego, a plaintiff “must allege 
sufficient facts to show a unity of interest and ownership, and an unjust result if the corporation is 
treated as the sole actor.” (Id. at p. 415.) 

“The second requirement for application of the alter ego doctrine is a finding that the facts are such 
that adherence to the fiction of the separate existence of the corporation would sanction a fraud or 
promote injustice. [Citation.] The test for this requirement is that if the acts are treated as those of 
the corporation alone, it will produce an unjust or inequitable result. [Citation.]” (Misik v. D’Arco 
(2011) 197 Cal.App.4th 1065, 1073.) “Difficulty in enforcing a judgment does not alone satisfy this 
element. [Citation.] There also must be some conduct amounting to bad faith that makes it 
inequitable for [the individual] to hide behind the corporate form. [Citation.]” (Leek v. Cooper, supra, 
194 Cal.App.4th at p. 418.) The requirement can be met by allegations that, for example, adherence 
to the fiction of the separate existence of the entity would allow the individual to receive goods or 
services provided by the plaintiff, without paying for them. (Misik v. D'Arco, supra, 197 Cal.App.4th at 
p. 1074.) 

Here, there are no such allegations. Although Plaintiffs allege “unity of interest of ownership” 
between Klaus and WeBuiltIt4U, there are no factual allegations in support of this conclusion. The 
conclusory allegation that Klaus “systematically engaged in a series of transactions intended to 
transfer assets from WeBuiltIt4U, Inc. to himself individually” (SAC at ¶ 12) is insufficient. The same is 
true with respect to the conclusory allegations that Klaus “exercised total dominion and control over 
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Defendant WeBuiltIt4U, Inc.” (Id.) The existence of other legal entities to perform construction 
services does not, alone, support a conclusion that there is unity of ownership as between Klaus and 
WeBuiltIt4U. Nor do the alter ego allegations support a conclusion that there would be an unjust 
result if the corporation would be treated as the sole actor. 

The general demurrer to the alter ego allegations is sustained, with leave to amend. 

 Fraud Causes of Action 

Defendants collectively demur to each of Plaintiffs’ causes of action for (6) intentional 
misrepresentation, (7) negligent misrepresentation, and (8) fraud on the grounds that they lack the 
requisite specificity.  

The elements of a cause of action for intentional misrepresentation are (1) that defendant 
represented to plaintiff that a fact was true; (2) that defendant’s representation was false; (3) that 
defendant knew that the representation was false when she made it, or that she made the 
representation recklessly and without regard for its truth; (4) that defendant intended that plaintiff 
rely on the representation; (5) that plaintiff reasonably relied on defendant’s representation; (6) that 
plaintiff was harmed; and (7) that plaintiff’s reliance on defendant’s representation was a substantial 
factor in causing its harm. (CACI 1900.) In a fraud claim against a corporation, a plaintiff must allege 
the names of the persons who made the misrepresentations, their authority to speak for the 
corporation, to whom they spoke, what they said or wrote, and when it was said or written. (Lazar v. 
Superior Court (1996) 12 Cal.4th 631, 645.) 

“The elements of negligent misrepresentation are (1) a misrepresentation of a past or existing 
material fact, (2) made without reasonable ground for believing it to be true, (3) made with the intent 
to induce another's reliance on the fact misrepresented, (4) justifiable reliance on the 
misrepresentation, and (5) resulting damage.” (Ragland v. U.S. Bank National Assn. (2012) 209 
Cal.App.4th 182, 196.) 

The elements of fraud are: (1) misrepresentation (false representation, concealment, or 
nondisclosure); (2) knowledge of falsity (scienter); (3) intent to defraud or induce reliance; (4) 
justifiable reliance; and (5) damages. (See Civil Code §1709.) “‘[F]raud without damage is not 
actionable’ because it fails to state a cause of action.” (Furia v. Helm (2003) 111 Cal.App.4th 945, 956 
[quoting Billings v. Farm Development Co. (1925) 74 Cal.App. 254, 259].) 

“Causes of action for intentional and negligent misrepresentation sound in fraud and, therefore, each 
element must be pleaded with specificity. ‘The specificity requirement means a plaintiff must allege 
facts showing how, when, where, to whom, and by what means the representations were made, and, 
in the case of a corporate defendant, the plaintiff must allege the names of the persons who made 
the representations, their authority to speak on behalf of the corporation, to whom they spoke, what 
they said or wrote, and when the representation was made.’” (Daniels v. Select Portfolio Servicing, 
Inc. (2016) 246 Cal.App.4th 1150, 1166-67 [internal citations omitted].) 

The SAC lacks the requisite specificity for each of Plaintiffs’ fraud claims. For example, paragraph 21 
(cited by Plaintiffs as an example of a specific allegation of material misrepresentations made by 
Klaus) reads in full: “During the course of the work that was performed under the Contract, 
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WeBuiltIt4U and Klaus would ask for, and receive, payments from Plaintiffs for work that was not yet 
performed, never performed, and on at least two occasions for materials that were not yet delivered 
to the jobsite.” (SAC at ¶ 21.) It is unclear whether these requests were written or oral, what date 
they were made, or to whom (as between the two Plaintiffs).  

Plaintiffs’ additional allegations with respect to twenty-two invoices for services allegedly performed 
and materials allegedly provided wherein material misrepresentations were made also lacks the 
requisite specificity. (See, e.g. SAC at ¶¶ 62 and 71-73.) The SAC gives a date range (August 21, 2019, 
through February 24, 2020) and a number of invoices (twenty-two) but lacks detail with respect to 
any specific misrepresentation. A general allegation that the invoices contained “billing for work that 
was not performed” or “billing for materials that were never used” is insufficient.  

Plaintiffs have failed to allege facts sufficient to state their causes of action for intentional 
misrepresentation, negligent misrepresentation, and fraud. The Demurrer is sustained, with leave to 
amend. 

 
 

  

    

14. 9:00 AM CASE NUMBER:  MSC21-01742 
CASE NAME:  GHC OF WALNUT CREEK VS.  MARIA CARROLL 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT  
FILED BY:  DEFENDANT  
*TENTATIVE RULING: * 
 
As the judgment in this case is void the Court sets aside the judgment pursuant to CCP 473(d). 
Defendant shall file an answer within thirty (30) days of the Court hearing. However, the parties are 
attempting resolve this matter and request to continue the hearing until February 27, 2023, at 9 am. 
The Court will reserve issuing its ruling until the tentative is posted for the February 27, 2023, law and 
motion calendar.  
 

 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-01762 
CASE NAME:  BALOG VS.  MURRAY 
HEARING ON MOTION FOR ORDER REQUIRING PLAINTIFF TO FURNISH BOND 
FILED BY:  WILLIAM MURRAY 
*TENTATIVE RULING: * 
 
This matter has been continued to January 9, 2023, at 9:00 a.m. 
 

 

  

    

16. 9:00 AM CASE NUMBER:  MSC21-01829 
CASE NAME:  ENOS VS.  BANK OF AMERICA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY:  NATIONSTAR MORTGAGE LLC 
*TENTATIVE RULING: * 
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Defendants Nationstar Mortgage LLC and U.S. Bank National Association’s motion for 

judgment on the pleadings granted with leave to amend. Plaintiffs shall file and serve a first amended 

complaint by December 19, 2022.  

Legal Standard  

The standard for granting a motion for judgment on the pleadings is essentially the same as 

that applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.) 

As such, a motion for judgment on the pleadings involves the same type of procedures that apply to a 

general demurrer. (Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 Cal.App.4th 

1056, 1061.)  

As a consequence, it may be granted if, from the pleadings, together with matters that may 

be judicially noticed, it appears that a party is entitled to judgment as a matter of law. (Code Civ. Proc. 

§ 438(d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5.) In considering a motion for 

judgment on the pleadings, courts consider whether the factual allegations, assumed true, are 

sufficient to constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 116 Cal.App.4th 446, 

452-453.) In addition, the court may take judicial notice of recorded real property records and use 

such information in ruling on a demur or motion for judgment on the pleadings. (Fontenot v. Wells 

Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 265.) 

Judicial Notice 

Defendants’ request for judicial notice of record documents is granted as to exhibits 1 to 5 

and 7 and 8. It is denied as to exhibit 6 because that document is incomplete.  

Plaintiff’s request for judicial notice is granted.  

Co-Defendant BDFTW request for judicial notice is granted. 

Allegations 

Plaintiffs bought a house in Lafayette in 1994. (Comp. ¶5.) They refinanced their property in 

2005. (Comp. ¶5; Defendants’ RJN 1.) Plaintiffs defaulted on this loan in December 2011. (Comp. ¶6.) 

In May 2012, as assignment of deed of trust was recorded, assigning the deed of trust to U.S. Bank. 

(Defendants’ RJN 2.)  

Plaintiffs qualified for subsidized payments through Keep Your Home California and Bank of 

America entered into an agreement with Keep Your Home California in January 2011. (Comp. ¶7.) 

Keep Your Home California made nine months of payments to Defendants, but Defendants routinely 

threatened foreclosure. (Comp. ¶8.) In August 2012, Defendants violated Civil Code section 2923.7. 
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(Comp. ¶9.) In August or September 2012, Bank of America withdrew from Keep Your Home 

California. (Comp. ¶11.)  

Bank of America filed a notice of default on February 26, 2013. (Comp. ¶13; Defendants’ RJN 

3.) Bank of America recorded a notice of trust deed sale on August 28, 2013. (Comp. ¶14; Defendants’ 

RJN 4.) A notice of rescission of notice of default was recorded on June 30, 2017. (BDFTW’s RJN 1.)  

Bank of America transferred the servicing rights to Nationstar on July 12, 2013. (Comp. ¶15.) 

Plaintiffs began applying for another loan modification with Nationstar. (Comp. ¶16.) Plaintiffs 

continued to apply for a loan modification for years, but Nationstar sent conflicting notices, both 

denying and approving the request and requesting more documents. (Comp. ¶17.)  

A substitution of trustee was recorded on October 5, 2017, making Aztec Foreclosure 

Corporation the successor trustee. (Defendants’ RJN 5.)  At this time, U.S. Bank is listed as the 

mortgagee and Nationstar is listed as the loan servicer. (Defendants’ RJN 5.) A notice of default was 

recorded on October 5, 2017. (Plaintiff’s RJN 1.) A notice of trustee’s sale was recorded on June 21, 

2018. (Defendants’ RJN 7.) The trustee’s deed upon sale was recorded on September 6, 2018. 

(Defendants’ RJN 8.)  

Plaintiffs sued for (1) wrongful foreclosure, (2) dual tracking while engaged in good faith 

negotiations and (3) lis pendance and injunctive relief. Plaintiffs listed other causes of action on the 

first page of their complaint, which appears to have been an error.  

Analysis 

Uncertainty 

Defendants’ uncertainty argument fails. Uncertainty is not a ground for a motion for 

judgment on the pleadings. (See, Code of Civil Procedure section 438(c) [listing the only grounds for a 

motion for judgment on the pleadings].) Furthermore, Defendants already filed an answer to the 

complaint, which means the complaint was not too uncertain to respond to.  

Co-Defendants’ Actions (argument as to the entire complaint) 

Defendants argue that Nationstar did not service this loan until July 2013 (Comp. ¶15) and 

thus, Nationstar cannot be liable for conduct that occurred prior to then. The Complaint alleges 

violations by Bank of America in 2012 and 2013. (Comp. ¶¶8-13.) Defendants argue that there are no 

facts regarding Nationstar’s role in the alleged wrongdoing in the complaint.  

Plaintiffs allege that Bank of America transferred the loan to Nationstar on July 12, 2013. 

(Comp. ¶15.) Plaintiffs then started the process of applying for a loan modification with Nationstar. 

(Comp. ¶16.) Plaintiffs continued to apply for a loan modification for years and Nationstar sent 
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conflicting notices “which vacillated between denied and approved and requesting the same 

documents over in triplicate.” (Comp. ¶17.)  

Plaintiffs also point out that Nationstar withdrew the 2013 notice of default in 2017. 

(BDFTW’s RJN 1.) When Plaintiffs’ property was sold it was based on an October 2017 notice of 

default. (Plaintiffs’ RJN 1.) Nationstar was the loan servicer for the October 2017 notice of default.  

Thus, Defendants’ argument that there are no facts alleged as to Nationstar’s conduct fails.  

Statute of Limitations (argument as to the entire complaint) 

Defendants argue that the claims alleged here are time-barred based on a three-year statute 

of limitations. (Code of Civil Procedure § 338.) Defendant argues that the allegations in the complaint 

relate to treatment of a loan in 2013, which ignores that allegations of Defendants’ conduct in 2013 

and the years afterwards. Defendants also argue that the statute of limitations started running no 

later than the date of the trustee’s sale on September 6, 2018. (RJN 8.) (This argument was not clearly 

set forth in the moving papers, but was clarified in the reply.) The complaint in this case was filed on 

September 7, 2021, which is three years and one day after the trustee’s sale.  

Defendants’ argument fails to consider two key issues. First, September 6, 2021, was a 

Monday holiday and thus if Plaintiffs’ claims expired over the holiday weekend (September 4, 5 or 6, 

2021) the claims would be timely if filed on the next court day (September 7, 2021). (See, Code of Civil 

Procedure §12a; Tran v. Fountain Valley Cmty. Hosp. (1997) 51 Cal.App.4th 1464, 1467.)  

Second, Defendants’ argument fails to address the approximately 6 months of tolling that 

existed from April 6, 2020, to October 1, 2020. (Emergency Rules Related to COVID-19, Emergency 

Rule 9.) When considering this tolling period, Plaintiff’s complaint was timely filed based on the three-

year statute of limitations and assuming a September 8, 2018, accrual date.  

Defendants have not met their burden here of showing that the claims are necessarily 

barred by the three-year statute of limitations.  

Wrongful Foreclosure Cause of Action (Cause of Action One) 

Plaintiffs allege that Defendants violated the Homeowners’ Bill of Rights because 

“Defendants initiated a foreclosure sale while Plaintiffs were in the Keep Your Home Loan California 

(subsidized payments) and Defendant, Bank of America home loan modification program”. (Comp. 

¶20.)  

Defendants argue that Bank of America withdrew from Keep Your Home California in August 

or September 2012. (Comp. ¶11.) Plaintiffs allege that they began applying for another loan 

modification with Nationstar in August 2013. (Comp. ¶16.) Plaintiffs allege that Nationstar provided 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  12/05/2022 
 

 

25 

 

conflicting information, but Plaintiffs do not provide specifics on their requests for loan modification 

with Nationstar.   

The facts alleged here are insufficient to state a claim against Nationstar. Similarly, the facts 

are also insufficient to state a claim against U.S. Bank because it is unclear what its involvement in the 

loan modifications was.   

The motion as to cause of action one is granted with leave to amend.  

Dual Tracking Cause of Action (Cause of Action Two) 

Plaintiffs’ claim here is based on Civil Code section 2923.5. Defendants’ point out that even if 

there were allegations supporting a failure to comply with section 2923.5, “the only remedy provided 

is a postponement of the sale before it happens.” (Mabry v. Superior Court (2010) 185 Cal.App.4th 

208, 235.) Plaintiffs did not discuss section 2923.5 or Mabry in their opposition.  

The motion for judgment on the pleadings is granted. Although it is unclear if Plaintiffs 

intend to continue with this claim, Plaintiffs are given leave to amend in an abundance of caution. If 

Plaintiffs continue with this claim, their amended complaint shall address the other arguments raised 

by Defendants as to this claim.  

Lis Pendens and Injunctive Relief (Cause of Action Three) 

Defendants argue that Plaintiffs’ requests for an injunction and a lis pendens (referred to as 

a lis pendance in the complaint) fail because Plaintiffs’ other claims fail. Plaintiffs have not yet alleged 

a claim against Defendants and therefore this cause of action also fails. The motion as to cause of 

action three is granted with leave to amend.  

 
 

  

    

17. 9:00 AM CASE NUMBER:  MSC21-01829 
CASE NAME:  ENOS VS.  BANK OF AMERICA 
HEARING ON JOINDER IN MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY:  BARRETT DAFFIN FRAPPIER TREDER & WEISS, LLP 
*TENTATIVE RULING: * 
 

Defendant Barrett Daffin Frappier Treder & Weiss, LLP filed a joinder to Nationstar Mortgage 

LLC’s motion for judgment on the pleadings. Barrett Daffin Frappier Treder & Weiss (BDFTW)’s joinder 

in Nationstar’s motion is granted. See the accompanying ruling on Nationstar’s motion for judgment 

on the pleadings. 

BDFTW’s “joinder” also included issues specific to BDFTW and on those issues, the motion is 
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granted with leave to amend. Plaintiffs shall file and serve a first amended complaint by December 

19, 2022. 

BDFTW’s argues that it was not involved in the foreclosure sale and there are no allegations 

against it in the complaint. The complaint does not include any specific allegations against BDWFTW. 

In addition, BDFTW rescinded the notice of default in June 2017. (BDFTW’s RJN 1.) Plaintiffs’ 

opposition include the October 2017 notice of default, which does not list BDFTW. The motion for 

judgment on the pleadings is granted because there are no allegations against BDFTW and it does not 

appear that BDFTW was involved in the actual sale of the property. As this is the first challenge to the 

pleadings, Plaintiffs are given leave to amend here. The Court reminds Plaintiffs that in amending 

their complaint they must include facts as to BDFTW’s conduct.  

In reply, BDFTW argues that Plaintiff’s opposition was served eight court days before the 

hearing and should be disregarded as untimely. This request is denied. The Court notes that BDFTW 

served its joinder late. The Joinder was filed and served electronically 16 court days before the 

hearing, which failed to include the two court days required for electronic service. (Code of Civil 

Procedure §§1005, 1010.6.) Thus, the joinder was late. Plaintiff did not object to the late service and 

was able to file a substantive opposition. Therefore, the Court will consider the opposition.  

 

  

    

18. 9:00 AM CASE NUMBER:  MSC21-02649 
CASE NAME:  DAVID LITACHEVSKY VS.  PETER HILLARD 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  PETER HILLIARD 
*TENTATIVE RULING: * 
 
Defendants Peter Hilliard and On Air, LLC’s Motion for Summary Judgment is granted.  
 

Background 

 Plaintiff David Litachevsky alleges one cause of action for general negligence against 
Defendants Peter Hilliard; On Air, LLC; Verizon California, Inc.; and GTE Corporation.  Plaintiff alleges 
he suffered severe personal body injury resulting from physical assault by Defendant Peter Hilliard, an 
employee On Air, LLC.  Hilliard was working near Plaintiff’s home in Walnut Creek when the incident 
occurred on September 14, 2020.  Plaintiff alleges the incident during the course and supervisory 
scope of Peter Hilliard’s employment or contract with Defendants Verizon California, Inc., and GTE 
Corporation. 

Motion 

 Plaintiff alleges a sole cause of action for general negligence. Pursuant to Code of Civil 
Procedure § 437c, Defendants Peter Hilliard and On Air, LLC bring this motion for summary judgment 
in favor of Defendants on the ground there are no triable issues of material fact.  The basis of the 
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motion for summary judgment is that this Court deemed Plaintiff to have admitted that neither 
Hilliard nor On Air, LLC have any liability to Plaintiff. 

 

Summary Judgment Standard 

 “[T]he party moving for summary judgment bears an initial burden of production to make a 
prima facie showing of the nonexistence of any triable issue of material fact; if he carries his burden 
of production, he causes a shift, and the opposing party is then subjected to a burden of production 
of his own to make a prima facie showing of the existence of a triable issue of material fact.” (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) 

  “[A] moving defendant now has two means by which to shift the burden of proof 
under subdivision (o)(2) of section 437c to the plaintiff to produce evidence creating a triable issue of 
fact. The defendant may rely upon factually insufficient discovery responses by the plaintiff to show 
that the plaintiff cannot establish an essential element of the cause of action sued upon. [Citation.]   
Alternatively, the defendant may utilize the tried and true technique of negating ("disproving") an 
essential element of the plaintiff's cause of action.” (Brantley v. Pisaro (1996) 42 Cal.App.4th 1591, 
1598.)    

 

Analysis 

  Defendants assert there are no triable issues of material fact as the matters deemed 
admitted establish Plaintiff’s claim has no merit.  “Admissions are more than a mere discovery 
device.”  (Jahn v. Brickey (1985) 168 Cal.App.3d 399, 404.) “The primary purpose of requests for 
admissions is to set at rest triable issues so that they will not have to be tried; they are aimed at 
expediting trial.”  (Brooks v. Am. Broad. Co. (1986) 179 Cal.App.3d 500, 509.)  Code Civ. Proc., § 
2033.410 provides, “Any matter admitted in response to a request for admission is conclusively 
established against the party making the admission in the pending action, unless the court has 
permitted withdrawal or amendment of that admission under Section 2033.300.”  “A party is bound 
by admissions made in the course of discovery and, on motion for summary judgment, no further 
evidence of the matters so deemed admitted is required.”  (Hejmadi v. AMFAC, Inc. (1988) 202 
Cal.App.3d 525, 553.) “Absent leave of court to amend or withdraw the admission, no contradictory 
evidence may be introduced.”  (Murillo v. Superior Court (2006) 143 Cal.App.4th 730, 736.) 

 Here, the undisputed facts show Defendants propounded requests for admission on March 
18, 2022, and Plaintiff failed to timely respond.  (UMF No. 3.)  On July 20, 2022, the Court entered an 
order deeming the matters therein to have been admitted.  (UMF No. 3; Decl. of James V. Weixel, ¶3.)  
The 17 requests for admission regarded Defendants’ liability for Plaintiff’s claim of negligence.  
Plaintiff was requested to admit Defendant Peter Hilliard was not negligent, that Plaintiff was the 
aggressor, that Hilliard was acting in self-defense, that Hilliard did nothing wrong, and that Plaintiff 
was entirely at fault.  (UMF Nos. 2, 4-9; RJN, Exhibit A) The admitted facts establish conclusively 
Defendants have no liability to Plaintiff for negligence. 

 The Minute Order deeming the matters admitted was served on Plaintiff’s counsel on July 21, 
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2022.  Plaintiff did not move to withdraw or amend the admissions. 

 Defendants have presented evidence negating the essential elements of Plaintiff’s sole cause 
of action for negligence. The burden shifted to plaintiff to raise triable issue of fact.  Plaintiff failed to 
do so, as no opposition was filed. According to the Proof of Service, Plaintiff was timely served with 
the motion for summary judgment on September 6, 2022, by electronic transmission, pursuant to CCP 
§ 1010.6(e) and previous agreement of the parties.   

 Defendants have met their burden of persuasion that there is no triable issue of material and 
that they are entitled to judgment as matter of law.  The motion for summary judgment is granted.    

 

Defendants’ Request for Judicial Notice 

  Pursuant to Evidence Code § 452(d), Defendants request the Court to take judicial notice of 
the following: 

1. Exhibit A-Complaint of David Litachevsky, filed December 21, 2021 

2. Exhibit B—July 20, 2022, Minute Order Deeming Matters Admitted 

The unopposed request is granted. 

 
 

  

    

19. 9:00 AM CASE NUMBER:  MSC22-00520 
CASE NAME:  POHYAR VS.  CITY OF CLAYTON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT  
FILED BY:  DEFENDANT  
*TENTATIVE RULING: * 
 

Defendant the City of Clayton’s demurrer to the first amended complaint is sustained 
without leave to amend.  

 
Plaintiff purchased a property on Kelok Way in 2017. (FAC ¶5.)  Before purchasing the 

property, Plaintiff learned that the property was red tagged by the City. (FAC ¶6.) The red tag notice 
stated that the house on the property was marked uninhabitable due to the structure being located 
on the top of a landslide. (FAC ¶9.) Plaintiff hired several different engineers that prepared reports on 
the property, but Defendant refused to remove the red tag. (FAC ¶¶11-15.) The final report was 
provided to Defendant on December 13, 2019, but Defendant still refused to remove the red tag and 
issue a building permit. (FAC ¶15.)  

 
Plaintiff submitted a government claim on February 5, 2020, which was denied. Plaintiff then 

filed a timely complaint that was later dismissed without prejudice. (FAC ¶17.) Plaintiff sent a letter to 
the mayor and other city officials on August 30, 2021, explaining the problem with the failure to 
remove the red tag from the property. (FAC ¶18 and ex. F.)  
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This complaint was filed on March 22, 2022, alleging various negligence causes of action. The 
City’s demurrer to the complaint was sustained with leave to amend. Plaintiff filed a first amended 
complaint on August 12, 2022. The FAC brings claims for (1) negligence, (2) injunctive relief, (3) fraud, 
and (4) concealment. All claims relate to the property and the City’s failure to remove the red tag 
notice.  

 
The City demurs to each cause of action and to the entire complaint based on uncertainty and 

the failure to state facts sufficient to constitute a cause of action. The City also demurs on the failure 
to comply with the government claim presentation requirement, which is included in the demurrer 
based on the failure to state facts sufficient to constitute a cause of action. 

 
Analysis 
 
The City argues that Plaintiff has not alleged a statutory basis for his claims against the City 

and has not identified a public employee (assuming liability here is based on the conduct of a public 
employee). Municipal liability is governed exclusively by statute, and a public entity may only be held 
liable as provided by statute. (Gov. Code § 815 subd. (a) [“[a] public entity is not liable for an injury, 
whether such injury arises out of an act or omission of the public entity or a public employee or any 
other person.”) To state a cause of action for government tort liability “every fact essential to the 
existence of statutory liability must be pleaded with particularity, including the existence of a 
statutory duty.” (Zuniga v. Housing Authority (1995) 41 Cal.App.4th 82, 96 [quoting Searcy v. Hemet 
Unified School Dist. (1986) 177 Cal.App.3d 792, 802].) “[I]n order for vicarious public entity liability 
to attach, a public employee, either named as a defendant or at least ‘specifically identified’ by the 
plaintiff, must have engaged in an act or omission giving rise to that employee's tort liability. 
[Citation.]” (Koussaya v. City of Stockton (2020) 54 Cal.App.5th 909, 944.) 

 
Plaintiff did not allege a statutory basis for the City’s liability in the FAC. In the opposition, 

however, Plaintiff cites to Government Code sections 810, 815.2(a) and 820. Under sections 815.2 
and 820, “ ‘ “the general rule is that an employee of a public entity is liable for his [or her] torts to the 
same extent as a private person (§ 820, subd. (a)) and the public entity is vicariously liable for any 
injury which its employee causes (§ 815.2, subd. (a)) to the same extent as a private employer (§ 815, 
subd. (b)).” [Citation.]’ [Citation.]” (Koussaya, supra, 54 Cal.App.5th 909, 944.) Plaintiff also identifies 
Defendant’s agent by name (FAC ¶6) and identified Defendant’s engineer as the individual(s) who 
failed to accept Plaintiff’s expert reports and issue the building permit. These allegations sufficiently 
identify Defendant’s employee and Plaintiff could amend his complaint to include citations to sections 
815.2 and 820. The Court’s analysis going forward assumes that Plaintiff’s claim for liability is based 
on the conduct of the City Engineer and/or the City employee identified in the FAC.  

 
Next the City argues that public entities are immune from liability where a public employee is 

immune from liability. (Gov. Code §815.2.) The City argues that several statutes provide immunity 
here. Public entities and public employees are immune from liability “for an injury caused by the 
issuance, denial, suspension or revocation of, or by the failure or refusal to issue, deny, suspend or 
revoke, any permit, license, certificate, approval, order, or similar authorization where the public 
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entity or an employee of the public entity is authorized by enactment to determine whether or not 
such authorization should be issued, denied, suspended or revoked.” (Gov. Code §§ 818.4, 821.2.) 
Public entities and public employees are also immune from liability the “failure to make an inspection, 
or by reason of making an inadequate or negligent inspection, of any property . . . for the purpose of 
determining whether the property complies with or violates any enactment or contains or constitutes 
a hazard to health or safety”. (Gov. Code §§ 818.6, 821.4). “[I]njuries stemming from the issuance, 
denial, revocation or suspension of licenses, permits and similar official authorizations are excluded 
from the scope of tort liability of entities and employees. This statutory immunity is so strong that it 
even prevails over the liability imposed by section 815.6 for failure to discharge a mandatory duty. 
[Citation.]” (O'Hagan v. Bd. of Zoning Adjustment (1974) 38 Cal.App.3d 722, 726.)  

 
Plaintiff’s claims against the City all arise from the City’s decision to red tag the property and 

its refusal to remove the red tag and issue a building permit. Thus, Plaintiff’s claims here are covered 
by the immunity statutes related to the refusal to issue a building permit. (Gov. Code §§ 818.4, 818.6, 
821.2, 821.4.) Therefore, Plaintiff’s claims against the City fail. This is the second demurrer raising 
these issues and Plaintiff has not explained how he can allege a claim that is not barred by 
governmental immunity. Therefore, on this ground the demurrer is sustained without leave to 
amend.  

 
The City also argues that Plaintiff did not file a Government Claim. “As part of the California 

Tort Claims Act, Government Code section 900 et seq. establishes certain conditions precedent to the 
filing of a lawsuit against a public entity. As relevant here, a plaintiff must timely file a claim for 
money or damages with the public entity. ([Gov. Code] § 911.2.) The failure to do so bars the plaintiff 
from bringing suit against that entity. ([Gov. Code] § 945.4.)” (State of California v. Superior 
Court (2004) 32 Cal.4th 1234, 1237.) The failure to timely file a government claim can be raised by 
demurrer. (Ibid.)  

 
A government claim must include specific information, including:” (d) A general description of 

the indebtedness, obligation, injury, damage, or loss incurred so far as it may be known at the time of 
presentation of the claim…. “(f) The amount claimed if it totals less than ten thousand dollars 
($10,000) as of the date of presentation of the claim, including the estimated amount of any 
prospective injury, damage, or loss, insofar as it may be known at the time of the presentation of the 
claim, together with the basis of computation of the amount claimed. If the amount claimed exceeds 
ten thousand dollars ($10,000), no dollar amount shall be included in the claim. However, it shall 
indicate whether the claim would be a limited civil case.” (Gov. Code § 910.)  

 
Plaintiff sent a government claim to the City on February 6, 2020. (City’s RJN. 6.) A complaint 

based on a government claim must be filed either (1) within 6 months of notice that the City rejected 
or accepted the claim or (2) if no notice is given, within two years from accrual of the cause of action. 
(Government Code § 945.6.) The February 2020 government claim includes facts that occurred in 
February 2020 or earlier and thus, any claim based on that claim accrued by February 2020. The 
complaint here was filed more than two years later March 22, 2022. Thus, any claim based on the 
February 2020 government claim is time barred.  
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Plaintiff alleges that he sent a letter to the City’s mayor and other City officials on August 30, 

2021. (FAC ¶18 and ex. F.) The August 2021 letter does not meet the requirements of Government 
Code section 910. It does not provide a general description of the damage or loss and state whether 
the claim would be a limited or unlimited civil case. Therefore, the demurrer is sustained based on the 
failure file a government claim. This is the second time this issue has been raised by the City and 
Plaintiff has not offered any new facts that would cure the failure to comply with the government 
claim requirements. Therefore, the demurrer is sustained without leave to amend on this ground.  

 
The City raised other reasons why it believes Plaintiff’s complaint fails. As discussed above, 

the demurrer in this case is sustained without leave to amend on the above two separate grounds. 
The Court declines to rule on the City’s other arguments.  

 
The City’s requests for judicial notice are granted.  

 
 

  

    

20. 9:00 AM CASE NUMBER:  N22-1413 
CASE NAME:  MARK DEHAESUS VS.  RAVEN DELEON 
HEARING ON PETITION FOR ORDER OF INTERMENT  
FILED BY:  PETITIONER  
*TENTATIVE RULING: * 
 
On November 29, 2022, the Court signed the order for publication of summons. The hearing is 
continued to February 27, 2023, at 9 am for Plaintiff to accomplish service of summons through 
publication.  
 

 

  

    

21. 9:00 AM CASE NUMBER:  N22-1967 
CASE NAME:  IN RE: J.G. WENTWORTH ORIGINATIONS, LLC 
HEARING ON VERIFIED PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS  
FILED BY:  PETITIONER  
*TENTATIVE RULING: * 
 
The Court approves the petition for transfer of payment rights.  
 

 

  

 

ADD-ON 
 

    

22. 9:00 AM CASE NUMBER:  N22-1775 
CASE NAME:  KAISER FOUNDATION HOSPITALS VS.  PERI HO 
 HEARING ON DEMURRER TO:  COMPLAINT  
FILED BY:  
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Before the Court is a demurrer by defendants PH and KH to the complaint filed by plaintiff Kaiser 

Foundation Hospitals ("Kaiser"). The hearing on defendants’ demurrer to the complaint was originally 

set for October 31, 2022. The Court issued a tentative ruling on the October 31, 2022 hearing, 

requesting supplemental briefing and continuing the hearing to this date. In the supplemental 

briefing, Kaiser informed the Court it would dismiss defendant KH from the action without prejudice. 

The dismissal of KH having been entered, the Court addresses only the demurrer by defendant PH in 

this ruling. For the reasons set forth, the demurrer is overruled. Defendant PH shall file her answer by 

December 15, 2022.  

Factual Background 

Plaintiff Kaiser Foundation Hospitals ("Kaiser") filed a complaint for unlawful detainer against 

defendant PH, a patient who received emergency medical care and was admitted to Kaiser's hospital 

in Walnut Creek on July 19, 2021. (Compl. ¶¶ 1, 4, 6.) Kaiser is a nonprofit public benefit corporation. 

(Compl. ¶ 3.) PH has neurological and functional impairment. (Compl. ¶ 4.) PH's husband, KH who is 

no longer a party in the action, makes all medical decisions for her. (Compl. ¶ 5.) 

Defendant PH's physician signed an order for discharge of PH from the hospital on July 25, 2021, as 

she was stable and no longer required acute care in a hospital setting. (Compl. ¶ 7.) PH requires 

services in the nature of custodial care and assistance with daily living activities, but not skilled 

nursing care, a determination which KH unsuccessfully appealed to the Department of Managed 

Health Care ("DMHC"). (Compl. ¶¶ 8, 9, 11.) KH refuses to accept the determination of Kaiser and the 

DMHC that skilled nursing services are not medically necessary for PH and that PH does not have 

rehabilitation potential. (Compl. ¶¶ 11, 12, 13.)  

KH will not allow PH to be returned to her home, though she has coverage for medically necessary 

home health care, and he has refused to accept any of the few custodial care facilities located by 

Kaiser willing to accept PH. (Compl. ¶¶ 10, 13, 14, 15.) KH will not cooperate in PH's discharge despite 

offers of caretaker training for KH and PH's adult daughters and despite the fact PH has stayed at the 

hospital more than one year after she was discharged. (Compl. ¶¶ 15, 16, 19.) Kaiser has served a 

letter on May 25, 2022, requesting PH vacate and KH cooperate in her discharge, followed by a 

"Notice to Vacate and of Forcible and//or Unlawful Detainer Action" dated Jun 2, 2022, notifying her 

to vacate the hospital by no later than July 1, 2022. (Compl. ¶¶ 17, 18.) PH refuses to vacate the 

hospital. 

Governing Standards for Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 

complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 

Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 123 

[citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318]; Czajkowski v. Haskell & White, LLP (2012) 208 
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Cal.App.4th 166, 173 ["a demurrer does not admit the plaintiff's contentions nor conclusions of law or 

fact."].) In determining whether the Complaint states a claim for relief, the Court gives "the complaint 

a reasonable interpretation, reading it as a whole and its parts in their context. [Citation omitted.]” 

(Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.) The Court also considers matters of which the Court 

can properly take judicial notice. (Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.)  

"If the complaint states a cause of action under any theory, regardless of the title under which the 

factual basis for relief is stated, that aspect of the complaint is good against a demurrer." (Quelimane 

Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38-39.) (See also Gomez v. Regents of 

University of California (2021) 63 Cal.App.5th 386, 391 [in determining whether the complaint states a 

cause of action, the Court evaluates "whether a cause of action has been stated under any legal 

theory. [Citation omitted.]"].) 

A general demurrer may be sustained when the facts alleged show the action is barred by the statute 

of limitations. (Vaca v. Wachovia Mortgage Corp. (2011) 198 Cal.App.4th 737, 746.) To sustain a 

demurrer based on the statute of limitations, however, it must "clearly and affirmatively" appear on 

the face of the complaint that the cause of action is barred, not that it might be barred. (Committee v. 

Green Foothills v. Santa Clara County Bd. of Supervisors (2010) 48 Cal.4th 32, 42; Lee v. Hanley (2015) 

61 Cal.4th 1225, 1232 [demurrer based on statute of limitations does not lie when the action may be, 

but is not necessarily, barred].)  

Analysis 

The Complaint alleges one cause of action for unlawful detainer based on PH's refusal to vacate the 

hospital after her discharge. PH asserted three grounds for the demurrer addressed below. The Court 

requested supplemental briefing to address issues raised by the Complaint but not addressed 

specifically in the general demurrers. Both sides were invited to file simultaneous supplemental 

briefing on November 10, 2022 to address the issues of concern, and the parties were allowed to file 

a supplemental brief in response to the other party's November 10, 2022 brief by November 17, 

2022. Only Kaiser timely filed supplemental briefs on November 10, 2022 and November 17, 2022.  

On November 22, 2022, Defendants filed a late supplemental brief, without any excuse or explanation 

for its tardiness or request for the Court to consider the brief despite Defendants' failure to comply 

with the Court's supplemental briefing order. Even if the Court were to consider Defendants' late 

brief, the brief addressing the unlawful detainer against PH fails to address Kaiser's supplemental 

arguments and authority regarding PH's status as a licensee properly subject to an unlawful detainer 

action upon termination or revocation of her license, which the Court finds dispositive.  

A. Statute of Limitations of Code of Civil Procedure Section 1172 

PH argues the Complaint is barred by the one-year statute of limitations of Code of Civil Procedure 

section 1172. The statute is explicitly applicable only to action for forcible entry or forcible detainer, 

terms defined in Code of Civil Procedure sections 1159 and 1160. Neither definition applies as this is 

an unlawful detainer action, not a forcible detainer action. (Code Civ. Proc. ¶§ 1160(a) ["Every person 
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is guilty of a forcible detainer who either: [¶] (1) By force, or by menaces and threats of violence, 

unlawfully holds and keeps the possession of any real property, whether the same was acquired 

peaceably or otherwise. [¶] (2) Who, in the night-time, or during the absence of the occupant of any 

lands, unlawfully enters upon real property, and who, after demand made for the surrender thereof, 

for the period of five days, refuses to surrender the same to such former occupant."].) Code of Civil 

Procedure section 1172, including its statute of limitations, is inapplicable to the facts and claim 

asserted here. (See also Johnson v. Chely (1872) 43 Cal. 299, 304.) 

B.  Hospital Is Not Residential Real Property, Housing Accommodation or A Dwelling or 

Unit Subject to Civil Code Section 1946.2 

PH demurs to the Complaint on the ground that Kaiser failed to comply with Civil Code section 

1946.2, enacted as part of the Tenant Protection Act of 2019. She argues Kaiser's written notice 

advising of its intention to pursue unlawful detainer proceedings against PH failed to state "just 

cause" for the termination of her tenancy. The argument is flawed for many reasons.  

Civil Code section 1946.2 applies to a "tenant" who "has continuously and lawfully occupied a 

residential real property for 12 months." (Civ. Code § 1946.2(a).) For this statute to apply, it is 

essential that PH establish the hospital is a "residential real property" and that PH is a "tenant." PH 

cites no authority to support either of those propositions, and she has not demonstrated with legal 

authority that the provisions of Civil Code section 1946.2 apply.  

Civil Code section 1946.2 defines the term "residential real property" as a "dwelling or unit that is 

intended for human habitation." (Civ. Code § 1946.2(i).) A "dwelling unit" in turn is defined in Civil 

Code section 1940 as "a structure or the part of a structure that is used as a home, residence, or 

sleeping place by one person who maintains a household or by two or more persons who maintain a 

common household." The patient does not maintain a household at the hospital within the common 

meaning of the terms defining a dwelling or residential unit. A hospital is a facility that provides 

professional medical services to patients; the patient's occupancy is for the purpose of receiving the 

professional medical care and services. (See, generally, Shepard v. Alexian Brothers Hosp. (1973) 33 

Cal.App.3d 606, 611 ["It needs no extended discussion to perceive that a hospital is primarily devoted 

to the care and healing of the sick. . . . [A hospital's] paramount function [is to furnish] trained 

personnel and specialized facilities in an endeavor to restore the patient's health. . . . The patient who 

enters a hospital goes there . . . to . . . obtain a course of treatment [citations]."]; San Diego Hospital 

Assn. v. Superior Court (1994) 30 Cal.App.4th 8, 16 [among other decisions holding "the nature of the 

hospital's function, i.e., providing professional services" does not support imposing strict tort liability 

on a hospital for defective products or equipment used in the course of medical services].)  

Further, the statute expressly excludes from its coverage "housing accommodations in a nonprofit 

hospital." (Civ. Code § 1946.2(e)(2).) PH concedes that the hospital is not a "housing accommodation" 

within the meaning of the California Code of Regulations, title 2 section 12005(q), which they quote at 

length and which is defined to mean "one or more dwelling units" or "a building, structure, or portion 

thereof that is used or occupied as . . . or intended to be occupied, as a home, residence, or sleeping 
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place by one individual who maintains a household . . . ." (Memo. ISO Dem. p. 3, ll. 26-27 [quoting tit. 

2 §§ 12005(q)(1) and (2) (emphasis added)].) Civil Code section 1946.2 is inapplicable. 

C. Civil Code Section 1946.1 Also Does Not Apply 

Civil Code section 1946.1 addresses the "deemed" renewal of a residential real property tenancy 

unless one of the parties gives notice of the intent not to renew. The statute applies when there is a 

"hiring of residential real property," and provides for the owner of the residential real property to 

give 60 days' notice of the proposed termination. (Civ. Code § 1946.1(a) and (b).) For the reasons 

stated above, the hospital is not "residential real property" within the meaning of these statutes, nor 

is the patient's occupancy based a "hiring of residential real property" but rather based on her need 

for the provision of medical services by the hospital as one of its patients. (See also MES Investments, 

LLC v. Dadson Washer Service, Inc. (2020) 56 Cal.App.5th 451, 458-459 [stating, "we conclude a lease 

for “the hiring of residential real property” means a contract for the temporary possession of a 

dwelling unit—i.e., the part of a structure that is used as a home, residence, or sleeping place by 

those who maintain a household in it, "rejecting the argument by the new property owner that a 

lease for the laundry room space at an apartment complex qualified as a "hiring of residential real 

property" that was invalidated because the renewal provision in the lease did not comply with the 

residential lease requirements of Civil Code section 1945.5].)  

D. The Complaint States A Cause of Action 

Kaiser’s supplemental briefing persuasively supports that Kaiser has pled facts, accepted as true on 

demurrer, that PH is a licensee who was granted permission to use the hospital room while she 

needed medical care at the hospital and whose license has been revoked or terminated by Kaiser, the 

owner of the premises. These facts support an unlawful detainer under Code of Civil Procedure 

section 1161 subdivision 1. 

The Court in Chan v. Antepenko (1988) 203 Cal.App.3d Supp. 21 held that the manager/employee of 

the apartment building owners was a licensee, as his agreement with the owners conferred only "a 

privilege to occupy the premises under the owner." (Chan v. Antepenko, supra, 203 Cal.App.3d Supp. 

at 24.) A licensee is not a tenant and may be removed from the premises without notice. (Id.) A 

licensee who holds over after termination or expiration of his license is considered a trespasser. (Id. at 

26.)  

A number of other decisions explain the nature of a license and distinguish a license from a tenancy. 

(See, e.g., Spinks v. Equity Residential Briarwood Apartments (2009) 171 Cal.App.4th 1004, 1040 

["right to occupy [the premises] to the exclusion of others[] is a key characteristic of a leasehold, 

which distinguishes a tenancy from a mere license."]; Qualls v. Lake Berryessa Enterprises, Inc. (1999) 

76 Cal.App.4th 1277, 1283 [" 'If the contract gives exclusive possession of the premises against all the 

world, including the owner, it is a lease; if it merely confers a privilege to occupy the premises under 

the owner, it is a license' "]; Goetze v. Hanks (1968) 261 Cal. App. 2d 615, 617 ["A license in land 

confers on the licensee no interest in the premises. It is a mere personal privilege. It is personal and 
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revocable," but concluding party was not a licensee in that case]; Von Goerlitz v. Turner (1944) 65 

Cal.App.2d 425, 429-430 [license to operate mine was revocable at will by owner]; Roberts v. Casey 

(1939) 36 Cal.App.2d Supp. 767, 773 [lodgers or guests in a hotel are mere licensees who have "only a 

personal contract and no interest in the realty" unlike a tenant].)  

While neither the parties nor the Court have located a reported California case specifically 

designating the hospital-patient relationship as one of licensor-licensee for purposes of the patient's 

interest in occupying the hospital room, the decisions addressing the attributes of a license and 

distinction between a license and a tenancy support that the relationship is a license revocable by 

Kaiser and resulting in an unlawful detainer when the licensee under a revoked or terminated license 

holds over. The patient clearly does not have exclusive right to possession of the room to the 

exclusion of others, including the owner. The patient is entitled to use the hospital room for a specific 

purpose and term, namely, for obtaining necessary in-patient medical care. (People v. Brown (1979) 

88 Cal.App.3d 283, 290-291 [though a patient may have some expectation of privacy in a hospital 

room, "[t]he patient knows and expects that nurses, doctors, food handlers, and others enter and 

leave 'his' hospital room in accordance with the medical needs of the patient and the hospital routine. 

. . . Thus, at least for certain purposes, a hospital room is fully under the control of the medical 

staff."].) A reported decision from New Jersey provides some additional support that the relationship 

is one of licensor and licensee. (Plotnick v. DeLuccia (Super.Ct. 2013) 434 N.J.Super. 597, 620 [patient 

"enters into a licensor-licensee relationship with the hospital.") Though given the opportunity to 

support her position with legal authority in supplemental briefing, PH has not done so. 

Code of Civil Procedure section 1161 subdivision 1 governing unlawful detainer includes an action by 

an owner of property against a licensee whose relationship with the owner or rights as licensee have 

been terminated. (Code Civ. Proc. § 1161 subd. 1 ["A tenant of real property, for a term of less than 

life, . . . is guilty of unlawful detainer: [¶] 1. When the tenant continues in possession . . . ; including 

the case where the person to be removed became the occupant of the premises as a . . . licensee and 

the relation of . . .  licensor and licensee, has been lawfully terminated or the time fixed for occupancy 

by the agreement between the parties has expired"]; Chan v. Antepenko, supra, 203 Cal.App.3d Supp. 

at 24 [unlawful detainer can occur not only in a landlord-tenant relationship but also when an 

employee or licensee is terminated].) (See also Berry v. Society of St. Pius X (1999) 69 Cal.App.4th 354, 

363 [finding action was not an unlawful detainer but in the nature of declaratory relief, though it was 

tried as an unlawful detainer]; Greene v. Municipal Court (1975) 51 Cal. App. 3d 446, 450 [unlawful 

detainer only available in specific situations, including owner and licensee where relationship is 

terminated, holding complaint did not state a cause of action for unlawful detainer between real 

property vendor and buyer].) The owner may remove a licensee by filing an unlawful detainer without 

providing the notice required for tenants. (Roberts v. Casey, supra, 36 Cal.App.2d Supp. at 774-775.)  

Further, a complaint framed as an unlawful detainer complaint can be treated and decided on a 

theory of ejectment to obtain possession of the property. (Chinese Hospital Foundation Fund v. 

Patterson (1969) 1 Cal.App.3d 627, 632; Samuels v. Singer (1934) 1 Cal.App.2d 545, 548-549 [holding 

that complaint framed as unlawful detainer complaint but which failed to allege service of three-day 
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notice supported judgment for ejection, stating "In considering the sufficiency of a complaint the 

court is not concerned with the question of proper designation of the action, nor with the prayer for 

relief. The duty devolving upon the court is that of determining from its allegations whether the 

complaint states any cause of action entitling plaintiff to any relief at law or in equity. [Citations 

omitted.] And the court has jurisdiction to grant 'any relief consistent with the case made by the 

complaint and embraced within the issue'. [Citations omitted.]"].) A complaint which states facts 

sufficient to state a cause of action under any legal theory is "good against a demurrer." (Quelimane 

Co. v. Stewart Title Guaranty Co., supra, 19 Cal.4th at 38-39; Gomez v. Regents of University of 

California, supra, 63 Cal.App.5th at 391 [in determining whether the complaint states a cause of 

action, the Court evaluates "whether a cause of action has been stated under any legal theory. 

[Citation omitted.]"].) 

The complaint states facts sufficient to state a cause of action against PH based on her refusal to 

vacate the hospital room after her discharge.  

 
 

 


